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A CRITIC LECTURE OF THE EU TWO FACED APPROACH TO
BIODIVERSITY: EQUAL GUARANTY OR MULTINATIONAL BIORAID? THE IMPORTANCE OF A SELF-RECONSIDERATION OF EU
POLITICS IN BIODIVERSITY
Valentina Colcelli
CONTENTS: 1. Biodiversity EU legal framework. A brief introduction.
- 2. Mutually agreed terms and Contract for the fair and equitable sharing
of benefits. - 3. Fair and equitable sharing of benefits as displing the EU
general principle of solidarity. - 4. The nullity of Mutually agreed terms and
protection for compensation of providers. - 5. For reconsidering EU approach in
Biodiversity. - 6. Conclusion.
Abstract
European Union seems to have a two-faced approach to the Biodiversity.
One of this is a support to the biodiversity defence by EU political position and
now through EU law with direct effect, the Reg. n. 511/2014. On the other side,
a limitation of certification and marketing of vegetable seeds as by European
Court of Justice affirmed in the case C-59/11. The article aims to lay down an
analysis for developing a juridical framework able to defend biodiversity, its
guarantee, local and native population’s benefit and jurisdictional prevalence
of patents. This meanwhile expects that the EU institutions must “align” their
two-faced approach to the Biodiversity in their legal system. To achieve these
goals the paper analyses the nature of invalidity by contracts and mutually
agreed terms if missing specific provisions for the fair and equitable sharing
of the benefits arising from the utilisation of genetic resources or of the
traditional knowledge associated with genetic resources. Thus, in the light of
the legal framework described the paper studies how applying for the vegetable
patent under the light of the aims of the Reg. EU n. 511/2014 despite no apt
coordination between the Regulation itself and the system for the protection of
plant variety rights established by EU legislation.
1. Biodiversity EU legal framework. A brief introduction
The activities of the modern factory laboratories, Universities and Researcher
Centres have got a lot of precious information regarding genetic resources and
their traditional knowledge. They grooved incomes through the free access
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to this kind of knowledge, non protected information and genetic resources
aimed to develop their business1. The Multinational Trademarked full use of
the traditional knowledge, but the local community, farmers and Indigenous
persons do not give a conscientious assent expressed by a decent remuneration
from Multinational beneficiaries of their knowledge2.
As the matter of fact inside the iniquity approach there is the abusive
exploitation of the traditional knowledge that has a wickedness which is not
politically or ethically correct. The Iniquity approach above mentioned is
amplified by the Multinational Firms common behaviours which are able to
obtain (also in EU legal system) patent protection or other forms of intellectual
property rights (trademark, utility model, short-term patent, plant variety
right) made from traditional knowledge or genetic sources.
In the EU legal system, matters relating to seed are governed by various
directives: Council Dir. 2002/55/EC of 13 June 2002; Commission Dir. 2009/145/
EC of 26 November 2009; Commission Dir. 2003/91/EC of 6 October 2003;
Council Dir. 2002/53/EC of 13 June 2002; Council Dir. 98/95/EC of 14 December
1998.
It was only during 2014 that the European Union ruled measure for users
from the Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits Arising from the Utilization in the European
Union (Reg. UE n. 511/2014). Though, just in the second part of 2015 the
Arts. 4, 7 and 9 of the Reg. UE n. 511/2014 will enter into force. The articles
above mentioned respectively run the “Obligations of Users”, the “Monitoring
user compliance” and the checking of user compliance. For “users” Reg. UE
n. 511/2014 means the natural/legal persons that utilise genetic resources or
traditional knowledge associated with genetic resources.
The above-mentioned legal framework has to comply with the EU
jurisprudential approach to biodiversity guarantee. In fact, on the 12th of July
2012, European Court of Justice in the case C-59/11 (Association Kokopelli v.
Graines Baumaux SAS) confirmed that “old varieties” could be traded if they
are listed in the official catalogues of one or more of the Member States and if
they comply with the requirements of the Dir. 2002/55/EC. The directive allows
for a trading of certain “conservation varieties” and “varieties developed for
growing under particular conditions”.

D.A. POSEY, Intellectual Property rights and Just Compensation for Indigenous
knowledge, Amazonia and Siberia: Legal Aspects of the preservation of the Environment
and Development in the Last Open Spaces, Anthropology Today 6, 1993, 4, 287.

1

P. DUTFIELD, Sharing the benefit of Biodiversity. Is there a role for the Patent System?, in
G.P. SAMPSON-J. WHALLEY (eds.), WTO, Trade and the Environment, Cheltenham, 2005,
513.

2
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The EU Court of Justice reconfirmed only the seed of registered varieties
may be traded within the EU.
The EU seems to have a two-faced approach to the Biodiversity. One of this is
a support to the biodiversity defence by EU political position and now through
EU law with direct effect, the Reg. n. 511/2014. On the other side, a limitation
of certification and marketing of vegetable seeds as by EU Court of Justice
affirmed in the case C-59/11.
The article aims to lay down an analysis for developing a juridical framework
able to defend biodiversity, its guarantee, local and native population’s benefit
and jurisdictional prevalence of patents. This meanwhile expects that the EU
institutions must “align” their two-faced approach to the Biodiversity in their
legal system.
To achieve these goals the paper analyses in paragraph n. 2, the function
of Contract and Mutually agreed terms for the fair and equitable sharing of
benefits and the section n. 3 evaluates whether or not the obligations of Art. 3,
Reg. EU n. 511/2014 are an EU law general principle. Starting from this, the
paper investigates the nature of invalidity by contracts and mutually agreed
terms if missing specific provisions for the fair and equitable sharing of the
benefits arising from the utilisation of genetic resources or of the traditional
knowledge associated with genetic resources. Thus, in the light of the legal
framework described in previous sections, paragraph n. 5 studies how applying
for the vegetable patent under the light of the aims of the Reg. EU n. 511/2014
despite no apt coordination between the Regulation itself and the system for
the protection of plant variety rights established by EU legislation. The same
paragraph shortly considers art. 1, Prot. 1, ECHR underpin as support of the
Biodiversity guarantee in the EU legal system. Paragraph n. 6 is the concluding
section on contractual liability and actions for damages and nullity of contract
as measures to safeguard the EU economic order.
2. Mutually agreed terms and Contract for the fair and equitable
sharing of benefits
Reg. EU n. 511/2014 identifies a set of criteria using in the identification of the
area (country, region, etc.) from which the genetic material used for developing
new varieties comes. These criteria will reflect the enforcement of legal rights,
the rate of entrepreneurship, the structure of the higher education system, etc.
of partner countries of the Nagoya Treaty. Firstly, they should guarantee the
effectiveness of legal contracts and technology transfer agreements once the
biotech research activity is completed.
Second, they have to contribute to developed potential market value of
new crop varieties. Thus, measurement of returns – mainly monetary – to
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commercialising innovation will be crucial to identify a fair price to which the
new varieties could be sold with particular attention to local communities.
One of these criterions is a provision for benefit sharing with the provider of
the genetic resources or of traditional knowledge inside in the contract made
for utilisation, subsequent applications and commercialization of them.
Competent authorities of Member States should check whether users
comply with the obligations (see point 29, Reg. UE n. 511/2014). Competent
authorities could also refer to the Judge of the National and European Union
Courts too. Through the jurisdictional control of the contract for utilisation,
subsequent applications and commercialization of genetic resources and
traditional knowledge linked with them, it will be possible to fulfil the Reg.
UE n. 511/2014 goal. In the European Union internal market, this means
fairing and equitable sharing of benefits arising from the utilisation of genetic
resources and traditional knowledge.
Reg. EU n. 511/2014 uses Mutually agreed terms and contract to obtain
prior informed consent and have established mutually agreed terms for benefits
sharing with the provider of genetic resources or of traditional knowledge
associated with genetic resources.
These kinds of contracts have to set out specific conditions for the fair and
equitable sharing of benefits arising from the utilisation of genetic resources
or of traditional knowledge associated with genetic resources. According to the
Art. 3 Reg. UE n. 511/2014 they have also included further conditions and terms
for such utilisation as well as subsequent applications and commercialization.
In this case and to better understand what kind of juridical control there
could be on the contracts and mutually agreed terms, it relevant settling
the nature of the invalidity of them. This situation is intertwined and takes
different contours depending on the nature of the interests to be protected.
It is relevant understanding whether or not the obligations of Art. 3 Reg.
UE n. 511/2014 are EU law general principle.
Starting from this, the following paragraph will reflect about the nature
of invalidity of the contracts and mutually agreed terms if they are missing
specific provisions for fair and equitable sharing of benefits arising from the
utilisation of genetic resources or of traditional knowledge associated with
genetic resources.
3. Fair and equitable sharing of benefits as displing the EU general
principle of solidarity
True, more often than not, the general principles of EU law were not
developed or based on a thorough textbook style analysis. This does not make
it less interesting to look at the interaction of EU law and comparative law in
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this particular field3.
The Reg. EU n. 511/2014 links “General principles of law” to one of the most
visible areas of intersection between EU law and ethic choice in the light of
conserving the EU legal system. The Mutually agreed terms and Contract
ruled by Art. 3 Reg. EU n. 511/2014 is correlated to distributive justice and the
principle of solidarity underpinned all the EU legal system.
As a matter of fact legal traditions of some of the EU Member States
(formerly planned economies) impact on the EU legal system to deal with
distributive aims and approaches4.
It is only after the adoption of international treaties of human rights,
and of the “second generation” of Constitutions, that is possible to refer to the
Solidarity Principle in explicit terms5. In second half of the XX century an
exploration began of the idea that people could make claims to public authorities
in order to obtain social benefits, as explained by Thomas H. Marshall, who
recognised a new political notion of citizenship6.
The most recent development of the literature now recognises a horizontal
effect to Constitutional norms, since the interpretation of constitutional rules in
the European States is increasingly related to the concept of individualisation7.
Individualisation is an anthropocentric approach based on full respect of human
dignity as a precondition for the protection of fundamental rights, which has to
be the largest possible and functionally efficient8.
The presence of the solidarity principle underpinning the EU legal system –
that means access to essential services by EU citizens in destination Member
States – could be better explained by this spill-over effect9. Because, the status of

3

B. AMABLE, The Diversity of Modern Capitalism, Oxford, 2003.

D. ACEMOGLU, Theory, General Equilibrium, and Political Economy in Development
Economics, in Journal of Economic Perspectives, 24, 3, 2010, 17-32.

4

S. MEZZADRA, Costituzionalizzazione del lavoro e stato sociale: l’esperienza weimariana,
in AA.VV., Ai confini dello Stato sociale, Roma, 1995, 81; C. MORTATI, La Costituzione di
Weimar, Firenze, 1946, 49.

5

6

T. H MARSHALL, Cittadinanza e classe sociale, Laterza, Bari-Roma, 2002, 48.

R. ARNOLD, Le droit constitutionnel européen et le rôle des cours de Karlsruhe, de
Luxembourg et de Strasbourg, Vrabie (dir.), Institutul European Iasi/Roumanie, 2003, 5362.

7

8
R. ARNOLD, Protección de los derechos fundamentales (en Europa), in M.I. ÁLVAREZ
LEDESMA-R. CIPPITANI (coord.), Diccionario analíticode derechos humanose integración
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citizenship also incorporates the right of free circulation, which is interconnected
to distributive justice, through the possibly of acceding essential services and
benefits in destination Member States (COM(2002)694). No limitation to the
free circulation of the EU citizenships is also realised according to the principle
of solidarity.
The principles of solidarity, also supporting Reg. UE n. 511/2014, could be
defined as the general principles common to the laws of the Member States
(Art. 340(2) TFEU)10.
4. The nullity of Mutually agreed terms and protection for compensation
of providers
Starting from the above conclusion, Reg. EU n. 511/2014 and according to
the Art. 191, 192(1) and Art. 340(2) TFEU, it is possible to say that in the field
of biodiversity, EU framework aims at structuring and safeguarding the EU
internal market as a market avoiding bio-piratery.
The nature of the General principles of law described for the purpose of
conserving the EU legal system, carried out by individuals against other
individuals, means ensuring the effect utile of EU rights11. In this situation as
in other similar situations, the EU legal system assigns to contract not only the
role of self-regulation of private interests directly involved in it, but also the
function of guaranteeing the economic order sought by the European Union.
Comparison of the Reg. EU n. 511/2014 “nature” with the Art. 101 TFEU
helps to better understand the above consideration.
By Art. 101, paragraph 1, TFEU (Art. 81 of the EC Treaty) (conferring of
rights on individuals), persons can claim for damages caused by actions or
contracts, which may restrict or distort the competitive process.
In protecting the economic order of the Community, the nature of Art. 101
TFEU legitimates anyone to rely on the invalidity of competition-restricting
agreements and, therefore, seek the remedy for damages suffered if a causal
link can be established between the aforementioned agreements or practices
and damages12.
Anyone (not only businesses but also consumers) who suffers damages
because of competition-restricting agreements can claim for damages13.

R. CIPPITANI, La solidarietà giuridica tra pubblico e privato, Roma-Perugia-Mexico,
2011.
10

11

ECJ, Judgement 20 September 2001, case C-453/99, Courage v. Crehan.

12

ECJ, Courage v. Crehan, cit.

13

Cass., sentenza 2 febbraio 2007, n. 2305/07.
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As Art. 101 TFEU, also the general principles inside the Reg. EU n. 511/2014
and nature Reg. EU n. 511/2014 (conferring rights on individuals) work in the
EU legal system to guarantee the economic order of the EU. It legitimates anyone
to rely on the invalidity of mutual agreements lacking of specific conditions for
the fair and equitable sharing of benefits arising from the utilisation of genetic
resources or of traditional knowledge associated with genetic resources and
therefore to seek damages suffered, if a causal link can be established between
agreements or practice and the damage suffered.
Or better the local community, native populations and everybody conserve
the biodiversity and traditional knowledge associated with genetic resources
as weaker persons legitimate to rely on the invalidity of mutual agreements
lacking specific conditions above mentioned. Because the infringement of EU
rules regarding the non setting out specific conditions for the fair and equitable
sharing of benefits arising from the utilisation of genetic resources or of
traditional knowledge associated with genetic resources in the contract means
nullity of the same contract.
Referring to case law of the Court of Justice on infringement of Arts. 101,
102 et seq. TFEU, often combine claims for damages with those for absolute or
relative nullity of the competition-restricting contract14.
That said, the fundamental interests of the weaker party may be assert
before the civil courts have a double order and coincide with those already
examined in respect of the contracts to sharing competitive bidding:
a) The interest in the elimination of the unfair unbalanced contract and
b) The interest in the preservation of the contract by the balancing of the
contracts’ terms.
Overlooking the heart of the legal problem of contracts that pursue a
prohibited agreement is derived from avoiding the public policy of economic
protection that prohibits the hindering of the freedom of contract of the weaker
party.
5. For reconsidering EU approach in Biodiversity
In the light of the above-mentioned legal framework, it is possible to analyse
in a critical manner the EUs two-faced approach to Biodiversity which proposes
legal transfer models based on “benefit sharing” to the local community avoiding
multinational bio-raid.
When Art. 4 Reg. EU n. 511/2014 entered into force, a problem occurred
regarding the correct interpretation of documents requesting a patent for

14

ECJ, Judgement 16 July 2006, case C-295-298/04, Manfredi.
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vegetables. Settling the different approaches that seem to exist between the
jurisprudential defence of patents (ECJ, Judgment 12 July 2012, case C-59/11,
Association Kokopelli v. Graines Baumaux SAS) and the EU law on the
biodiversity defence, particular attention will need to be posed by the use of
benefit-sharing tools on the new varieties that are derived from the traditional
plant material, with the view to increase the benefits for the local communities
that traditionally maintain the selected.
Users (Art. 3, point 4), Reg. EU n. 511/2014) have to exercise due diligence
to ascertain the genetic resources. The due diligence obligation should apply
to all users regardless of their size (including micro, small and medium-sized
firms) (point 23, Reg. EU n. 511/2014). Art. 4 Reg. EU n. 511/2014 explains what
users must do in order to comply with the purpose to fulfil “due diligence” in
their own activities linked with genetic resources ascertain: transferring and
keeping of genetic resources, also for food and agriculture not contented under
the Annex I of the International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA), require the presence of international- recognised
certificate of compliance.
According with the point 21 of the Reg. EU n. 511/2014, “genetic resources
have been accessed by applicable legal or regulatory requirements and to
ensure that, where relevant, benefits are fairly and equitably shared”. In that
context, it is relevant that the user has “internationally-recognised certificates
of compliance as evidence that the genetic resources covered were legally
accessed and that mutually agreed terms were established for the user and the
utilisation specified therein” (point 21), and also national authorities reckoned
them.
Where no international certificate exists, documents and information have
to be verified by the users (Reg. EU n. 511/2014). Also, regulation stated users
have to declare and provide evidence that they have exercised due diligence
when requested.
Due diligence and an information-recognised certificate for compliance, as
well as full information on genetic material and resources that pay the attention
to and address how to apply for a vegetable patent under the aims of Reg. EU
n. 511/2014.
It is relevant to underline point 25 of the Reg. EU n. 511/2014 which affirms
that one suitable point for such a declaration is when research funds are
received, and also at the final stage of utilisation. This means at the stage of
final development of a product before requesting market approval for a product
developed via the utilisation of genetic resources or traditional knowledge
associated with such resources, or, where market approval is not required, at
the stage of final development of a product before first placing it on the Union
market.
Also if – in accordance with Art. 291(2) TFEU – the already mentioned
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point 25 underlines the need to implement the power of the EU Commission to
determine the stage of final development of a product, in accordance with the
Nagoya Protocol, the system for the protection of plant variety.
Reg. EC n. 2100/94 of 27 July 1994 on Community plant variety rights, Reg.
EC n. 1238/95 of 31 May 1995 that establishes rules for the application of the
fees payable to the Community Plant Variety and Reg. EC n. 1768/95 of 24 July
1995 for implementing rules on the agricultural exemption built the system
for the protection of plant variety rights established by the European Union.
The legislative framework above mentioned allows intellectual property rights,
valid throughout the EU, to be granted for plant varieties.
Without waiting for the Commission power implementation, how to apply
for the vegetable patent under the light of the aims of the Reg. EU n. 511/2014
could be realized. The quickest solution could be to not grant the vegetable
patent if the due diligence in the documents required for applying for vegetable
plants patents is not provided and would likely produce a nullity of the bad
patent if granted. Also, in accordance with the nature of the juridical goods
protected by the Art. 1 Prot. 1 ECHR, and allowing the direct effect of the
Reg. EC n. 2100/94 each Member State of the ECHR to claim the European
Court of Human Rights in order to evaluate the legitimating of the vegetable
patents granted which have started from the genetic resources and traditional
knowledge and not if they do not comply with the Nagoya Protocol.
This hypothesis is strengthen by the Art. 1 of the Prot. 1 of ECHR and the
scholar’s studies15 on the nature of genetic resources and traditional knowledge
as juridical goods protected by ECHR. Genetic resources and traditional
knowledge could be qualified as “goods” protected by the Art. 1 of the Prot.
1 of ECHR. It is clear, therefore, how the scope of the cited article is truly
extensive, including any measure that involves a legal situation regarding
goods16. Genetic resources and traditional knowledge represent a mix of private
and public characteristic. Thus, they could be treated as impure public goods.
By case-laws of the European Court for Human Rights, the notion of goods
protected by the law has a broad meaning. It is not limited to the ownership of
material goods, and it does not only cover private ownership rights but extends
to public benefits17 and entitlements like genetic resources and traditional

15
S. VEZZANI, Il Primo Protocollo alla Convezione europea dei diritti umani e la tutela
della proprietà intellettuale di popoli indigeni e comunità locali, in Diritti Umani e Diritto
Internazionale, 2007, 1, 305-342.

V. COLCELLI, The problem of the legal nature of green certificates in the Italian Legal
System, in Energy Policy, 2012, 40, 301-306.
16

ECHR, 18 June 2002, 47122/99, Woonbron Volkshuisvestingsgroep & Others v. the
Netherlands.
17
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knowledge.
The nature of the goods, and the increasing resource complexity as well as
the changing roles for the State is usually analysed because it is challenging to
understand the introduction of adaptive ecosystem governance18.
6. Conclusion
The nature of Reg. EU n. 511/2014 is correlated to distributive justice and
the principle of solidarity underpinning all the EU legal system as the General
principles of EU law, means that the infringement of EU rules regarding
specific conditions for the fair and equitable sharing of benefits arising from
the utilisation of genetic resources or of traditional knowledge associated with
genetic resources in the contract means nullity of the same contract/mutually
agreed terms (which is absolute) or contract revision in accordance with
protection for compensation guarantees that it would be in the weaker party’s
fundamental interests to preserve it. Local community, native populations
conserving biodiversity and traditional knowledge associated with genetic
resources as weaker persons legitimate to rely on the invalidity of mutual
agreements lacking specific conditions for the fair and equitable sharing of
benefits. Action for damages claimed by the weaker party to supply an unfair
contract is also expected.
Reg. EU n. 511/2014 also means nullity of bad patents. Because due diligence,
and the information-recognised certificate for compliance, full information on
genetic material and resources to apply for a vegetable patent under the aims
of Reg. EU n. 511/2014. As a matter of fact, Art. 1 Prot. 1 ECHR lays down a
jurisprudential path to protect the genetic and material resources to implement
fully of the spirit of Nagoya protocol. Thus, according with the nature of the
juridical goods genetic resources and traditional knowledge and allowing the
direct effect of the Reg. EC n. 2100/94. This means that each ECHR State
Member can claim the European Court of Human Rights in order to evaluate
the legitimating of the vegetable patents granted in the EU legal system if they
do not comply with the Nagoya Protocol.
These conclusions confirm the EU legal system trend of using of new
complementary/alternative ways to govern its market integration19, such

A. SANDBERG, Property rights and ecosystem properties, in Land Use Policy, 2007, 24,
613-623.
18

Le Livre blanc sur la gouvernance européenne COM 428 (2001) final and Suivi du Livre
blanc sur la gouvernance européenne – Pour un usage mieux adapté des instruments, COM
(2782002) final, 5 June 2002, Recours encadré à un mécanisme de corégulation.
19
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familiar private law instruments20. Thus tort or contract now appear as only
a small part of many possible tools harnessed with the aim of obtaining
allocative efficiency or distributive justice and are synthetically described as the
correction of market failures (e.g. law rules applying to contracts for services,
EC environmental law, environmental liability, product safety, product liability,
etc.). Additionally private law assumes the effects of externalities suffered by
third parties (see f.i. liability that may give ex post situational remedies as well,
in case one party has been seriously underprivileged)21. In this situation, the
EU legal system assigns to the contract not only the role of self-regulation of
interests of individuals directly involved in it but also a function of guarantee
of the EU economic order22. Scholars talk about “Social” regulation of private
law23.
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